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JURISDICTIONAL STATEMENT
The Court of Appeals has jurisdiction in this matter
pursuant to the provisions of Utah Code Annotated Section 78-2a
3(h).

1

STATEMENT OF THE ISSUE
Whether, in a divorce case, the wife is entitled to
half the increase in the value of a farm which was a gift to the
husband and his brother from their parents, which was selfsustaining, to which the wife contributed neither money nor
labor, and to which the husband contributed no wages or other
family monies, when the wife was awarded all her own separate
property, including two inherited houses and her business,
together with the increases in their value.
Standard of Review
"Absent a showing of a clear and prejudicial abuse of
discretion, we will not interfere with an alimony or property
award."

Throckmorton v. Throckmorton, 767 P.2d 121, 123 (Utah

App. 1988) .

2

STATEMENT OF THE CASE
This appeal arises from divorce proceedings in the
Fourth District Court, wherein Judge Ray Harding issued a decree
of divorce and apportioned property between Plaintiff and
Defendant.

Plaintiff appeals from the trial court's award to

Defendant of Defendant's one-half interest in a farm, including
any increase in its value since it was acquired as a gift from
Defendant's parents.
Statement of the Facts
Plaintiff and Defendant were married on August 25,
1962.

(TR (Trial Record) p.l). There are no minor children of

this marriage.

Throughout their marriage, the parties have

maintained separate economic lives, including separate bank
accounts, separate businesses, and separate assets, including the
increased value of business interests, inheritances, and gifts.
(TR p.110).

For at least the last fifteen years of the marriage,

Plaintiff kept her physical and emotional life as separate from
Defendant as her economic life, resulting in a minimal
contribution to Defendant's well-being.

(Deposition of

Plaintiff, published on TR p.92, Add. (Addendum) p.A-2 and TR
p.112).
Before marrying, Plaintiff began a career as a
beautician.
marriage.

She has continued that career throughout the
Defendant paid the costs of remodeling to build a
3

beauty shop in the parties1 house (Deposition of Plaintiff, Add.
p.A-3), and Plaintiff has been operating her business there for
twenty-three years.

(TR p.103).

During the marriage, she

inherited her grandmother's house, from which she receives
$175.00 per month in rent.

(TR pp.111-12).

She also inherited a

a quarter interest in her mother's house, and, with the financial
assistance of the Defendant, purchased another quarter interest.
(Deposition of Plaintiff, Add. p.A-4).
monthly rent of $300.00 from the house.

She receives half of the
(TR pp.111-12).

In 1976, Defendant's parents gave him an undivided half
interest in a farm, including some marshy pasture land, eighteen
cows, and some equipment, with which Defendant and his brother
began a small cow-calf operation.

(TR p.112).

The other half

interest was given to Defendant's brother, Kim Hansen.
1 p.2).

(Exhibit

The fact that Defendant owns only a one-half interest in

the farm was omitted by Plaintiff in her brief.

Since that time,

the farm, although generating no profits, has been selfsustaining.

(TR p.112).

Purchases of livestock and equipment,

and other expenses have been financed through a revolving farm
line of credit.

(TR p.105).

Defendant has contributed none of

his wages and has made no other personal monetary contribution to
farm operations.

(TR p.112).

Plaintiff has contributed neither

money nor labor to the operation of the farm.

(Deposition of

Plaintiff, Add. p.A-5), and Appellant's Brief p.4).

4

SUMMARY OF THE ARGUMENT
The trial court's decision to award each party his or
her separate property, together with any increase or appreciation
thereto, was a fair and equitable decision, and its findings and
decisions are entitled to a presumption of validity.

Absent

evidence of a clear and prejudicial abuse of discretion on the
part of the trial court, which is not present in this case, its
division of property should not be disturbed by the Court of
Appeals.

Plaintiff has marshaled no evidence to support the

findings, and none to overcome the findings and support her
contentions.

She has shown no facts and made no citations to the

record she asks this Court to review.
As part of the property division, Plaintiff was
awarded the houses she had inherited and her beauty business,
which she had maintained separately, together with all
enhancements, appreciation, and increases in value.

Defendant

was awarded his interest in the farm, which he had maintained
separately, together with the increase in livestock and
equipment.

Although Defendant had made financial contributions

to Plaintifffs houses and business, the trial court ruled that
neither party had acquired an equitable interest in the property
of the other.
The farm was given to Defendant and his brother, with
no interest being given to Plaintiff.

5

It was separate property,

not a marital asset•
or its operation.

Plaintiff contributed nothing to the farm

Since the farm was self-sustaining, and

Defendant diverted none of his wages or other family monies to
its operation, Plaintiff made no extraordinary contributions to
family expenses as a result.

Since the acquisition and operation

of the farm was in no way a family project or a joint effort
between Plaintiff and Defendant, Plaintiff could never have
acquired an equitable interest in either the farm or any increase
in its value.

The farm remains the separate property of

Defendant and his brother.
This appeal is frivolous, and Defendant is therefore
entitled to attorneyfs fees and costs.
ARGUMENT
I.

THE TRIAL COURT MADE A FAIR AND EQUITABLE
THE SEPARATE PROPERTY OF THE PARTIES; ITS
ENTITLED TO A PRESUMPTION OF VALIDITY AND
OVERTURNED ABSENT EVIDENCE OF A CLEAR AND
ABUSE OF DISCRETION.
A.

DIVISION OF
FINDINGS ARE
SHOULD NOT BE
PREJUDICIAL

The trial court considered all the relevant facts
and made a fair and equitable division of
property; each party was awarded the property it
had acquired by gift or inheritance, together with
the increase or appreciation thereto.

Plaintiff was awarded the house inherited from her
grandmother, the one half interest she had acquired in her
mother's house (with the assistance of Defendant), and her
6

business (which Defendant helped her establish in its present
location).

These properties are income producing.

Despite the

contributions of Defendant to these properties, the trial court
considered them, and the increases in their value, the separate
property of the Plaintiff, and awarded them to her.

The trial

court further determined, after examination of the relevant
facts, that the farm and any increase in its value were the
separate property of Defendant and his brother, and awarded his
entire half interest to him.

(TR pp.127-28).

In Preston v. Preston, 646 P.2d 705 (Utah 1982), a farm
was inherited by the wife during the marriage.

Although the

husband had performed free legal services for the* estate and had
worked on the farm, the trial court awarded the farm entirely to
the wife as separate property.

The trial court also awarded to

the wife half the value of a cabin which had been built as a
family effort, even though the husband had contributed nearly
half the building costs from his separate property,,

On appeal,

the Utah Supreme Court ruled that "the husband should have been
given credit for this...contribution (together with the
proportion of appreciation in value attributable thereto) before
the value of the cabin was divided between the parties."
Preston, 646 P.2d at 706.

The Court refused, however, to modify

the part of the decree concerning the farm, stating:
Even though the husband did some work on the
property, he was not thereby joining his
7

efforts in a "family project11 like the
recreational cabin. The wife's inheritance
was not acquired through the joint efforts of
the parties..., any more than the husband's
separate contribution to the cost of the
cabin. By denying the wife a share of the
husband's separate property contributed to
the cabin and by denying the husband a share
of the wife's inheritance, we treat the
separate property of both parties on the same
basis.
Preston, 646 P.2d at 706.
Iii the current case, just as in Preston, by denying Defendant a
share

. Plaint If I:• i 3 separate prope] : t'i , : i .d 11 : i

:l :s:i 15 :i n g Pli a :i 1: 1 1:::iii !:!' i:

a share of Defendant's separate property# the trial court treated
property < *

oarties with equality

A decision otherwise would -

fairness.

contrary to I lie p rece deu

Preston.
B.

Because Plaintiff cannot show any abuse of
discretion, the decision of the trial court must
be affirmed.

Case
principle that, in a divorce, "the trial court is permitted
considerable discretion in adjusting the financial and property
1

interests
presumption of validity."
(Utah 1983).
1984

Savage v. Savage, 658 P.2d 1201, 1203

See also Arcrvle v. Argyle. 688 P.2d 468 (Utah

trial court's apportionment

I | • » -pet I y „ II

disturbed unless it works such a manifest injustice as to
8

"
I I.

indicate a clear abuse of discretion.11
P.2d 6, 8 (Utah 1982).

Turner v. Turner, 646

In McCrarv v. McCrarv, 599 P.2d 1248,

1250 (Utah 1979), the Court defined the appellate role in divorce
proceedings as follows:
In these matters, a party seeking a reversal
of the trial court must prove a
misunderstanding or misapplication of the law
resulting in substantial and prejudicial
error, or that the evidence clearly
preponderated against the findings, or that
such a serious inequity resulted from the
order as to constitute an abuse of the trial
court's discretion. It is not the role of
the appellate forum in such cases to evaluate
the sagacity of the trial court's decision,
being based as it is on shadings of fact and
circumstance unavailable to the reviewing
court.
There exists case law even more specific to this situation.

The

decision being challenged concerns property received by Defendant
as a gift during the marriage.

The Utah Supreme Court addressed

just such a situation in Mortensen v. Mortensen, 760 P.2d 304,
3 07 (Utah 1988), where it stated, "Significantly, no case has
been found where this Court has reversed a trial court's
disposition of gifts or inherited property received by one party
during the marriage."
1276, 1280 (Utah 1987).

See also Newmeyer v. Newmeyer, 745 P.2d
The trial court in this case determined

that equity and fairness demanded that each party be allowed to
keep its separate property and any increase in its value.

In the

absence of convincing evidence of a clear and prejudicial abuse
of discretion resulting in a manifest injustice, this
9

determination must stand*
evidence,

iaintit I: li«. M present HI I n

or in - <- appellant's brief.
_

injustice

Indeed, no such

does not work an

inequity, let alone one so manifest as to indicate a

clear and prejudicial abuse of discretion.
award Plaintifi

nl 1

On t

Il

contrary, to
>per t /; to

contribution, while allowing :>*• to keep her

which she m a d e
sepaf

biji III: 1

^operty, including two houses and her business,

together with their increases,
would create a serious injustice, an injustice to which this
,uifc

\hi'- j I I
•I

" hecome a party.
Plaintiff/Appellant has a duty to marshal the
evidence, which she has not done.
urden when asking the
nr

appellate court to overturn a decision of the trial c o m r
she must "marshal the evidence in support of the findings and
then d e m o n s t r a t e
findings are so lacking

support

to be 'against the clear

weight of the evidence,' thus making them 'clearly e r r o n e o u s 1 . "
In re. Estate of Barteli

j

State v. Walker. 743 P.2d 191 (Utah 1987))
Bradley

'H4 !« ,M I I

not properly discharged,

(Utah 1989 x
re

£USe

See also Doelle v.

"When the duty to marshal is
(JI

„ ,»,,,,, „),.,,. i |IIM „ l e r , •(•,,

challenges to the findings and accept the findings as valid "

rill f

Mountain States Broadcasting Co. v. Neale, 783 P.2d 551 (Utah
App. 1989).

See also Saunders v. Sharp, 135 Utah Adv. Rep. 68

(Utah App. 1990).

Plaintiff failed to marshal the facts in

support of the findings.

In her brief she stated no facts at

all, but only conclusions, and made no reference or citation
whatsoever to the record she is asking this Court to review.

She

further failed to present any evidence which would show the
findings to be clearly erroneous.
made.

Indeed, no such showing can be

No transcript or abstract of testimony was obtained or

filed by Plaintiff, and nothing in the record supports
Plaintiff's claims of extraordinary contributions.

The argument

of increased contributions was simply never presented at trial,
nor were any facts presented which would support such an
argument.

In Sawyers v. Sawyers, 558 P.2d 607, 608 (Utah 1976),

another appeal filed with no transcript or abstract of testimony,
the Court wrote, "Appellate review of factual matters can be
meaningful, orderly, and intelligent only in juxtaposition to a
record by which lower courts1 rulings and decisions on disputes
can be measured....ff
with any such record.

Plaintiff has failed to provide the Court
This and other failures show that

Appellant has not carried her burden; her challenge to the trial
court's findings should not be considered by this Court.
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II.

DEFENDANT ACQUIRED HIS INTEREST I N THE FARM A S SEPARATE
PROPERTY, A N D BECAUSE PLAINTIFF MADE N O CONTRIBUTION, DIRECT
OR INDIRECT, T O ITS OPERATION, I T REMAINS SEPARATE PROPERTY.
Plaintil t aditi t 1.1 < In • t.i|:. pe I I ant "« br i *• I" t ha I "
iirect contribution ho the farm in terms o f t i m e , labor,
owever, that she contributed money

indirectly through h e r increased contributioi

i iii i i ", .•» K p e

allegedly allowing Defendant t o divert family income t o the fana.
in

After its acquisition b y Defendant and h i s brother, the
farm w a s self-sustaining.
livestock (."

I
l

Operating expenses and acquisitions of

e q u i pntt-n1 ". "IMI

* inm-1

I " !«j n |h

credit, a s Plaintiff admitted a t trial.

,|

'

(TR p . 1 0 5 ) .

monetary contribution from Defendant

> ' « Ml"
I t received

H e used neither

...- wages n o r any other family iiiuium
no family income w a s diverted t n the farming operation, n o extra
coi 1 t,i: :! bi it:i c 1 1 1: ::: Cam I ] y support w a s required o f Plaintiff. A t
t r i a l , Plaintiff submitted

iocuments i n support oli hei alleged

extra contributions, while Defendant submitted numerous documents
'•'I

*' "in] 1 1 "i 1 1 1 11 i"i J nni!"" 1 1 1

(Exhibits 6-8, 1 4 - 1 7 ) ,

f :wv ! y c i I mi ii

^aqefl and earnings.

In addition, Plaintiff stipulated a t

trial t o Defendant • s contributions

1 L'R p, * 1) ,
1,1 i,

f' H'»+• Defendant deprived

her of v:- time by working

the fana.

By 1976, howevei, when

Defendant acquired his interest in the farm, the marriage was
12

virtually devoid of love and affection.

Aside from the time

spent with their daughter, Plaintiff and Defendant lived separate
lives.

(Deposition of Plaintiff, Add. p.A-2).

Although the

marriage was still legally intact, the marital relationship had
in fact ceased to exist.

Even if Defendant had not spent the

time on the farm, it is highly unlikely that Plaintiff would have
been willing to spend it with him.

Plaintiff made no sacrifices,

therefore, which benefited the farm.
Defendant's interest in the farm was acquired by him as
separate property.

Its acquisition and subsequent operation were

never, in any way, a joint venture or "family effort" between
Plaintiff and Defendant.

Preston, 646 P.2d at 706.

The farm,

therefore, never lost its status as separate property.

In

Mortensen, 760 P.2d at 308, the Court stated that courts should
"generally award property acquired by one spouse by gift and
inheritance during the marriage...to that spouse, together with
any appreciation or enhancement of its value, unless (1) the
other spouse has by his or her efforts or expense contributed to
the enhancement, maintenance, or protection of that property."
The exception set forth in Mortensen, so heavily relied on by
Plaintiff/Appellant, simply does not apply here.

Plaintiff did

not by her "efforts or expense contribute to the enhancement,
maintenance, or protection of that property," and could never
have acquired an "equitable interest in it."

13

Id. at 308.

Since

Its acquisition, as a gift, the farm has belonged oni

>

Defendant and his brother.
PLAINTIFF'S APPEAL IS FRIVOLOUS; DEFENDANT IS ENTITLED TO
COSTS AND ATTORNEY'S FEES INCURRED IN DEFENDING THE APPEAL.

frivolous as set forth I n Rule 33(b) of the Utah Rules
Appellate Procedure.
Is entitled to

Because the appeal is frivolous, Defendant

r e C 0 ver

the

defending the appeal.
Neither the appeal nor the brief

grounded

Plaintiff has given very few facts, has cited non
and has misstated

failed to state facts relevant -

che

mentic
the appellant's brief

:he fact that Defendant owns onir a one

half interest in the farm,

fact is amply demonstrated

therefore oni* i

~he recorc

Plaintiff's statement

f • *

fails further to mention that

^ .

nterest

105 and Exhibit
implies that Defendant

credit was used to

finance the farm's operating expenses and * * acquisitior
additional

vestock and equipment

' trial.

(TR p 105)

" trie

.hat J at,

stated clearly ii the Written Summary
presented

_i

* Plaintiff's Position

Plaintiff instead states i n her

brief that Defendant financed those expenses and acquisitions ti
14

diverting family income.

The misstatements and omissions of

facts are misleading.
This appeal is not warranted by existing law.

Existing

case law in this state is firmly in support of Defendant's
position.

Neither does the Plaintiff present a good faith

argument for the extension, modification, or reversal of existing
law.

This appeal is simply without merit.
This appeal has been conducted in a frivolous manner,

with the Plaintiff failing to comply with the relevant Rules.
Examples of such non-compliance, supported by documents in the
addendum to this brief, include the following.
-The cost bond was not filed at the time required by
Rule 6.

(Add. p.A-12).
-The request for transcript which should have been

filed by November 11, 1989, pursuant to Rule 11(e), was not filed
until December 11, 1989 (Add. pp.A-14,15), and no transcript was
ever obtained or filed by Plaintiff.

If, as is stated in

Appellant's brief, Plaintiff was unable to obtain a transcript,
Plaintiff could have, pursuant to Rule 11(g), prepared a
statement of the evidence or proceedings.

In light of the fact

that Plaintiff is contesting a finding of the trial court, the
failure to obtain a transcript or to prepare a statement of the
evidence is

significant.

-The docketing statement was filed five days late (Add.
15

p.A-13), and counsel for the Defendant never received a copy,
despite repeated personal requests to Appellant's counsel.
-lj»jie

j^ppe^^ant i

(Add. pp.A-16,17)

i n ii ! W H I

I mi I en I I" in Ljliteijii illdV1'" I ill"?-.

The brief itself does not comply with the

requirements of Rule ^:

as it is totally devoid

references to the record.

:andarc

with the statement of the issue, as required by Rule 24(a)(5).
F"i i r 1:hermo

certificate which

was signed by someone other than the attorney of recor*

^

p.A-17).

insignificant when viewed separately, taken together they
establish a pattern

4

disregard for *

Rules -----.

Defendant-

—.
•

*

h a s incurred attorney's fees a n d costs in t h e p r o c e s s . Such fees
and costs should b e assessed t o Plaintiff a s a m a t t e r of fairness
as p r o v i d e d In,, r in Kuie J J ( a ) ,
CONCLUSION
h ii

«",I «l'" I i s h e d \ » i n r ' p I «"> -. ' vi« n I n

" I1 11

jurisdiction support the position of Defendant/Appellee that the
trial court's division

* property should

be disturbed.

fair, and no evidence was presented which could justify a
reversal by this Court.

The trial court's division should be
16

The

allowed to stand.

Any other decision would be inconsistent with

existing case law in this state and would be so unfair as to
defeat the goals of justice.
Defendant/Appellee respectfully requests that the
decision of the trial court be affinaed, and that he be awarded
attorneyfs fees and costs incurred in this matter.
Respectfully submitted,

WILFORD N. HANSEN, JR.
Counsel for Defendant/Appellee

17

I HEREBY CERTIFY that I personally mailed true and correct copies
of the foregoing on the 11th day of July, 1990, by first-class
United States mail, postage prepaid, to the following:
Four copief

:

Shelden R Carter
Attorney for Appellant
HARRIS, CARTER & HARRISON
3325 North University Avenue
Suite 200
Provo, Utah 84604
Original and seven copies l i > ,
Utah Court of Appeals
400 Midtown Plaza
230 South 500 East
Salt Lake City, Utah 84102
WILFORD N. HANSEN, JR.
Counsel for Defendant/Appellee
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EXCERPTS FROM DEPOSITION OF PLAINTIFF

A-1

1
2

A

Well, longer than that.

Love and affection,

Ted is not an affectionate guy.

3

Q

How long ago would you say that terminated?

4

A

15 years possibly.

5

Q

Did your love for Ted also terminate about that

A

No.

6
7
8
9
10

time?
Not in so many ways but I did want love

and affection and he is not affectionate.
Q

Has your love and affection for him gradually

diminished then from that point forward?

11

A

Yes.

12

Q

Did Ted do what you would consider husbandly

13

things for you?

14

A

Like anniversary gifts?

15

Q

Yes.

16

A

Yes.

17
18
19

Through bitter feelings, yes.

Birthday gift, Christmas gift.

He was

thoughtful that way, I'll grant him that.
Q

But you mentioned that you were disappointed in

the way that he shouldered responsibilities around the home?

20

A

Yes.

21

Q

What were some of the things that you wished he

22
23

had done that he didn't do?
A

Help with the upkeep of the home and the yard,

24

take an interest like he cared, pick up his messes, keep a

25

neat garage that you could walk in to, do something besides,

A-2

1

laundromat?

2

A

End of town.

3

Q

Where the Highspot is now?

4

A

Yes.

5

Q

And you had a beauty salon to the —

6

A

To the back of that for a while.

7

Q

How long did you run that?

8

A

I don't know how many years.

9

Q

But you moved it from there over to your home?

10

A

Yes.

11

Q

Do you recall how much it cost to remodel your

12

home or set up shop there?

13

A

No, I don't.

14

Q

Who paid the remodeling expenses?

15

A

I imagine Ted paid part.

17

Q

It is in your basement; isn't it?

18

A

Right.

19

Q

Do you know about how many square feet of floor

20

space is there?

21

A

I don't.

22

Q

If you were to sell your business to, who is

16

23

I probably paid

part.

the lady that works there?

24

A

Joyce Snow.

25

Q

Suppose you were to sell the business to Joyce
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1
2

MR. HANSEN:
A

For the last 20 years,

I did up until--

I paid the light bill and the

3

gas bill, I mean I paid the light bill and telephone bill

4

and the utilities until, at the time I purchased a loan to

5

buy my share of mother's home and then I turned them over to

6

Ted all but for the telephone and he's never paid the

7

telephone at all.

8
9

Q

But I paid them up until that time.

So when you went to purchase your mother's home

or buy out your sister's interest in your mother's home

10

you're saying that at that time Ted started paying other

11

bills to allow you more funds to buy that?

12
13

A

I told him he would have to take over the

responsibility of the light bill.

14

Q

Did he pick up any other bills at that time?

15

A

Pick up what others?

16

Q

Did he pay any other bills?

17

A

He just paid the gas bill.

18

Q

How about the phone bill?

19

A

I paid it and I've continued to pay that.

20

paid the paper bills.

21

Q

Th^ gas bills?

22

A

No.

23

Q

You paid the paper bill?

24

A

Newspaper bill, $6.75 a month.

25

Q

How about the electricity to the city?

He's paid the gas bill.
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I

1

like help with like a normal husband does with some of the

2

things at the household.

3
4

Q

from the very first of your marriage basically?

5
6

Did that condition that you're describing exist

A

He's never cared for yatd work, he's never been

trained to pick up after himself like a lot of guys.

7

Q

So that was something that existed at the time

8

but you gradually became less and less tolerant of it, is

9

that how you would say that?

10
11

A

With more responsibility a-11 the time

fox me.

12
13

Yes.

Q

Where was Ted when jou needed him to be around

the home?

14

A

Benjamin.

15

Q

Doing what?

16

A

Working on the farm or down riding the horses

17

or driving cattle.

18

Q

Did you share in any of those interests?

19

A

Yes, for years until I was told that they

20

weren't for pleasure riding.

21

Q

You mean the horses?

22

A

The horses.

23

Q

Did you share in the farm activities and farm

A

No.

24
25

work?
I never had time and I've never been that
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CITED TEXT OF THE UTAH RULES OF APPELLATE PROCEDURE
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Rule 6. Bond for costs on appeal.
Except in a criminal case, at the time of filing the notice of appeal, the
appellant shall file with the notice a bond for costs on appeal, unless the bond
is waived in writing by the adverse party, or unless an affidavit as provided
for in Section 21-7-3, Utah Code Ann. 1953 as amended, is filed. The bond
shall be in the sum of at least $300.00 or such greater amount as the trial
court may order on motion of the appellee to ensure payment of costs on
appeal. No separate bond for costs on appeal is required when a supersedeas
bond is filed. The bond on appeal shall be with sufficient sureties and shall be
conditioned to secure payment of costs if the appeal is dismissed or the judgment affirmed, or of such costs as the appellate court may award if the judgment is modified. The adverse party may except to the sufficiency of the
sureties in accordance with the provisions of Rule 62(i), Utah Rules of Civil
Procedure.
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Rule 11. The record on appeal.
(e) The transcript of proceedings; duty of appellant to order; notice
to appellee if partial transcript is ordered.
(1) Request for transcript; time for filing. Within 10 days after filing the notice of appeal, the appellant shall request from the reporter a
transcript of such parts of the proceedings not already on file as the
appellant deems necessary. The request shall be in writing, and, within
the same period, a copy shall be filed with the clerk of the trial court and
the clerk of the appellate court. If no such parts of the proceedings are to
be requested, within the same period the appellant shall file a certificate
to that effect with the clerk of the trial court and a copy with the clerk of
the appellate court. If there was no reporter but the proceedings were
otherwise recorded, the appellant shall request from a court transcriber,
certified in accordance with the rules and procedures of the Judicial
Council, a transcript of such parts of the proceeding not already on file as
the appellant deems necessary. By stipulation of the parties approved by
the appellate court, a person other than a certified court transcriber may
transcribe a recorded hearing. The clerk of the appellate court shall, upon
request, provide a list of all certified court transcribers. The transcriber is
subject to all of the obligations imposed on reporters by these rules.
(2) Transcript required of all evidence regarding challenged
finding or conclusion. If the appellant intends to urge on appeal that a
finding or conclusion is unsupported by or is contrary to the evidence, the
appellant shall include in the record a^transcript of all evidence relevant
to such finding or conclusion.
(3) Statement of issues; cross-designation by appellee. Unless the
entire transcript is to be included, the appellant shall, within 10 days
after filing the notice of appeal, file a statement of the issues that will be
presented on appeal and shall serve on the appellee a copy of the request
or certificate and a copy of the statement. If the appellee deems a transcript of other parts of the proceedings to be necessary, the appellee shall,
within 10 days after the service of the request or certificate and the
statement of the appellant, file and serve on the appellant a designation
of additional parts to be included. Unless within 10 days after service of
such designation the appellant has requested such parts and has so notified the appellee, the appellee may within the following 10 days either
request the parts or move in the trial court for an order requiring the
appellant to do so.
(4) Payment of reporter. At the time of the request, a party shall
make satisfactory arrangements with the reporter or transcriber for payment of the cost of the transcript.

(g) Statement of evidence or proceedings when no report was made
or when transcript is unavailable. If no report of the evidence or proceedings at a hearing or trial was made, or if a transcript is unavailable, the
appellant may prepare a statement of the evidence or proceedings from the
best available means, including recollection. The statement shall be served on
the appellee, who may serve objections or propose amendments within 10 days
after service. The statement and any objections or proposed amendments shall
be submitted to the trial court for settlement and approval and, as settled and
approved, shall be included by the clerk of the trial court in the record on
appeal.
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Rule 24. Briefs.
(a) Brief of the appellant. The brief of the appellant shall contain under
appropriate headings and in the order indicated:
(1) A complete list of all parties to the proceeding in the court or
agency whose judgment or order is sought to be reviewed, except where
the caption of the case on appeal contains the names of all such parties.
The list should be set out on a separate page which appears immediately
inside the cover.
(2) A table of contents, with page references.
(3) A table of authorities with cases alphabetically arranged and with
parallel citations, rules, statutes and other authorities cited, with references to the pages of the brief where they are cited.
(4) A brief statement showing the jurisdiction of the appellate court.
(5) A statement of the issues presented for review and the standard of
appellate review for each issue with supporting authority for each issue.
(6) Constitutional provisions, statutes, ordinances, rules, and regulations whose interpretation is determinative shall be set out verbatim with
the appropriate citation. If the pertinent part of the provision is lengthy,
the citation alone will suffice, and in that event, the provision shall be set
forth as provided in paragraph (f) of this rule.
(7) A statement of the case. The statement shall first indicate briefly
the nature of the case, the course of proceedings, and its disposition in the
court below. A statement of the facts relevant to the issues presented for
review shall follow. All statements of fact and references to the proceedings below shall be supported by citations to the record (see paragraph
(e)).
(8) Summary of arguments. The summary of arguments, suitably
paragraphed, shall be a succinct condensation of the arguments actually
made in the body of the brief. It shall not be a mere repetition of the
heading under which the argument is arranged.
(9) An argument. The argument shall contain the contentions and reasons of the appellant with respect to the issues presented, with citations
to the authorities, statutes, and parts of the record relied on.
(10) A short conclusion stating the precise relief sought.

A-9

Rule 33. Damages for delay or frivolous appeal; recovery
of attorney's fees.
(a) Damages for delay or frivolous appeal. Except in a first appeal of
right in a criminal case, if the court determines that a motion made or appeal
taken under these rules is either frivolous or for delay, it shall award just
damages, which may include single or double costs, as defined in Rule 34,
and/or reasonable attorney fees, to the prevailing party. The court may order
that the damages be paid by the party or by the party's attorney.
(b) Definitions. For the purposes of these rules, a frivolous appeal, motion,
brief, or other paper is one that is not grounded in fact, not warranted by
existing law, or not based on a good faith argument to extend, modify, or
reverse existing law. An appeal, motion, brief, or other paper interposed for
the purpose of delay is one interposed for any improper purpose such as to
harass, cause needless increase in the cost of litigation, or gain time that will
benefit only the party filing the appeal, motion, brief, or other paper.
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LETTERS TO COUNSEL FOR PLAINTIFF/APPELLANT
FROM THE DEPUTY CLERK OF THE COURT OF APPEALS
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Yard C. Davidson
Jtng Judge

sell W. Bench
ute Presiding Judge

th M. Billings
lal W. Garff
ela T. Greenwood
man H. Jackson

Utafj Court of Appeal*
400 Midtown Plaza
230 South 500 East
Salt Lake City, Utah 84102
801-533-6800

November 2, 1989

<$%%&
Mary T. Noonan
Clerk of the Court

jory K. Orme

Shelden R. Carter
Harris, Carter, & Harrison
Attorneys at Law
Clocktower Building, Jamestown Square
3325 North University Avenue, Suite 200
Provo, UT 84604
In Re:
Deanna Hansen,
Plaintiff and Appellant,
v.
Ted Hansen,
Defendant and Respondent.

Case No. 890637-CA

Dear Mr. Carter:
Please be advised that the notice of appeal in this case has
been filed with the Court of Appeals on November 1, 1989. The
case number is 890637-CA and should be indicated on any future
filings.
The docketing in this case indicates the cost bond has not
been filed, in accordance with Rule 6 of the Rules of the Utah
Court of Appeals. A copy of the bond or copy of the receipt for
$300 cash bond needs to be filed with this Court immediately.
The appellant i s required to request from the reporter a
transcript of such p arts of the proceedings not already on file as
the-appellant deems necessary. Rule 11(e) requires that this be
done within 10 days of filing the notice of appeal. The request
must be in writing, and within the same period, a copy must be
filed with the clerk of the court from which the appeal is taken
and with the Clerk o f the Court of Appeals. If no such parts of
the proceedings are to be requested, within the same period the
appellant must file a certificate to that effect with the clerk of
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Case No. 890637-CA
Nov. 2, 1989
Page -2-

the court from which the appeal is taken and a copy with the Clerk
of the Court of Appeals•
The Docketing Statement, original and five copies, is due
November 17, 1989.
Sincerely,

/

cc:

Janice Ray
Deputy Clerk

Wilford N. (Bill) Hansen
Fourth District, Utah County #CV88-1507
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cnard C. Davidson

Wtafj Court of Appeals

JSS*U W Iknch
dith M. Billing

400 Midtown Plaza
230 South 500 East
Salt Lake City, Utah 84102

*nal VV. Garff

80l.5J3-4«00

mela T . Greenwood

Mary T. Noonan
Clerk of ihe Court

K*

irman H. Jackson

December 6,

egory K. Orme

1989

c«

Shelden R. Carter
Harris, Carter, & Harrison
Attorneys at Law
Clocktower Building, Jamestown Square
3325 North University Avenue, Suite 200
Provo, UT 84604
In Re:
Deanna Hansen,
Plaintiff and Appellant,
v.
Ted Hansen,
Defendant and Respondent.

Case -No, 890637-CA

Dear Mr. Carter:
Rule 11(e)/ Rules of the Utah Court of Appeals, requires
that the appellant file within ten (10) days of filing the
Notice of Appeal a request for transcript or certification
that a transcript will not be needed. Rule 11(e) further
directs that this be filed in the trial court and a copy sent
to the Court of Appeals. The Court of Appeals has received
no such notification and this matter is in default.
You have until December 14, 1989 to correct this
default. If you fail to do so, it will be presumed that a
transcript will not be ordered and a briefing schedule will
be established without benefit of the transcript.
If a transcript is ordered/ appellant must provide in
addition to the request proof that Rule 11(e)(4) has been
complied with and satisfactory arrangements for payment of
the court reporter have been effected.

cc:

Wilford N. (Bill) Hansen
Fourth District, Utah County #CV88-1507

lard C

Dwidson

Jini. J idur

sell W

Bench

u t c Prcs ding Jud^r

th M Billings
nal W Garff
icla T Greenwood

lltafj Court oi Appeals
400 Midtown Plaza
230 South 500 East
Salt Lake City, Utah 84102
801 533 6800

Mary T

Noonan

Clerk v»f tru. Court

man H. Jackson
gory K. Orme

March 28, 1990

Shelden R. Carter
Harris, Carter, & Harrison
Attorneys at Law
Clocktower Building, Jamestown Square
3325 North University Avenue, Suite 200
Provo, UT 84604
In Re:
Deanna Hansen,
Plaintiff and Appellant,
v.
Case No. 890637-CA
Ted Hansen,
Defendant and Respondent.
Dear Mr. Carter:
The court docketing indicates that you requested the
transcript on Dec. 11, 1989. Thirty days have passed and
the transcript has not been filed in the trial court, nor
has the court reporter filed a motion for an extension of
time.
As the appellant's counsel, it is your responsibility
to sea that the transcript is timely filed. Please see
that the record index, including the transcript, is filed
in this court by April 5, 1990. If you fail to do so, it
will be presumed that a transcript will not be ordered and
a briefing schedule will be established without benefit of
the transcript.
Pursuant to Rule 12(a), R. Utah Ct. App, the court
reporter must seek an extension of time from the Clerk of
the Court. An extension request from a party to the appeal
is improper.
Sincerely^—.

'- Janic^ Ray
Deputy Clerk

chard C. Davidson
v d i n g Judge

»sse!I VV. Bench
ociate Presiding Judge

Wtat) Court oi Appeal*

Jith M. Billings
Re

gnal W. Garff
mela T. Greenwood

4 0 0 Midtown Plaza
2 3 0 South 5 0 0 East
Salt Lake City, Utah 8 4 1 0 2
801-533-6800

jje

Mary T. Noonan
Clerk of the Court

irman H. Jackson
ge

egory K. Orme

June 5, 1990

Shelden R. Carter
Harris, Carter, & Harrison
Attorneys at Law
Clocktower Building, Jamestown Square
3325 North University Avenue, Suite 200
Provo, UT 84604
In Re:.
Deanna Hansen,
Plaintiff and Appellant,
v.
Case No, 890637-CA
Ted Hansen,
Defendant and Appellee.
Dear Mr. Carter:
Our records indicates that the appellant's brief in
this case was due May 25, 1990. To date, this brief has
not been filed.
The appellant's brief is now in default. Your brief
and seven copies must be received in this Court by June 13,
1990.
If you fail to file your brief by June 13th, the case
will be presented to the Court for dismissal.
Sincerely,

Janice^Ray
Deputy Clerk

^
c c : fl&iSffirS m CB££X> Hansen
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Richard C. Davidson
'residing Judge

Utafj Court oi Appeals

Russell W. Bench
Kssocute Presiding Judge

fudith M. Billings
400 Midtown Plaza
230 South 500 East
Salt Lake City, Utah 84102

udge

Regnal W. Garff
udgc

801-533-6800

Pamela T. Greenwood

Mary T. Noonan

ludge

Clerk of the Court

Vorman H. Jackson
fudge

June 2 6 , 1990

Gregory K. Orme
ludge

Shelden R. Carter
Harris, Carter, & Harrison
Attorneys at Law
Clocktower Building, Jamestown Square
3325 North University Avenue, Suite 200
Provo, UT 84604
In Re:
Deanna- Hansen,
Plaintiff and Appellant,
v.
Case No
Ted Hansen,
Defendant and Appellee.

890637-CA

Dear Mr. Carter:
Your brief on the above appeal was accepted for filing
on June 12, however, on closer examination, we note you
have not signed the mailing certificate which was signed by
someone other than the attorney of record.
Enclosed is one copy of the brief indicating it has the
original signatures affixed. Please sign the mailing
certificate above the signature presently there and return
to this office by July 3, 1990.
Sincerely,

Janice Ray
Deputy Clerk
cc:

Wilford N. (Bill) Hansen
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